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CONFIDENTIAL
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l
[Constituted under Section 21B of the Chartered Accountants Act,1949]
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(Procedure oﬂ Investigations of Professional and Other Misconduct and Conduct of
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Ws. Dakshitai Das, I.R.A.S (Retd.), Govt Nominee (through VC)
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Respondent : CA. Rakesh Kumar (In person)
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Bacquoum!i of the Case;

As perthe Ciomplainant Department, certain information had come to the knowiedge of Central

®Government; that Foreign Nationais/ individuals/ entities with the help and support of
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professionél were involved in formation of Companies wherein dummy persons were engaged
as subscribers to MOA & Directors by furnishing forged documents with falsified addresses /
signatures, Director Identification Number (DIN) to MCA.

It is stated that some companies/individuals/entities who were directly or indirectly connected
with the Companies were found to be engaged in illegal/ suspicious activities, money

laundering, tax evasion and non-compliance of various provisions of laws.

The Complainant Department stated that certain professionals in connivance with such
individuals/directors/subscriber to MOA have assisted in incorporation and running of these
Companies for illegal/suspicious activities in violation of various laws by certifying e-

forms/various reports etc. on MCA portal with false information concealing the real identities
of such individuals.

It was further stated that professionals are duty bound to discharge their duties as per law and
certify / verify documents / e-forms or give certificate / Report after due diligence so that
compliance to the provisions of law shall be ensured. However, they had failed to discharge
their duties and wilfully connived with directors / company / shareholders / individuals in

certifying e-forms knowingly with false information / documents / false declaration / omitting
material facts or infarmation.

In the instant case, the Respondent had certified SPICe+ e-Form INC-32 in respect of three
Companies, namely ‘M/s Zhixiong Technologies Private Limited, M/s Feithong Technologies
Private Limited, and M/s Dragonbéh Tech Private Limited'.

Charqes in brief:

Charge in case of M/s Zhixiong Technologies Private Limited (hereinafter referred to
as “the Company (M/s. Zhixiong])

The Complainant stated that the above company filed SPICe+ e-Form INC-32 on 1g®t

‘December 2020 wherein it was mentioned that first subscriber(s) cum directors namely Mr.

Pawan Kumar Pandey having DIN 08214351 and Mr Shishir Kandir having DIN 08214350 had
mentioned in DIR-2 during incorporation that they have no interest in other entities. However
as per recordslava[Iable: on MCA Portal, the aforesaid director;; were associated with other
companies. DIN of both the present directors of the Company (M/s. Zhixiong) was deactivated

Y
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2.2. Charge in resp.‘éct of M/s Feihong Technologies Private Limited (hereinafter referred to

as the “Comp:’any” ! Mi/s. Feihong")

The Complaing‘ant alleged that the directors have given wrong declaration in DIR-2 and
abstained from

giving information regarding the number of directorships in other companies,
and this DIR-2 was attached with SPiCe+ e-Form INC-32, which was certified by the
Respondent. |.

2.3. Charge in resdect of Mis Dragonball Tech Private Limited (hereinafter referred to as the

3.1.

|
“Company” /''M/s. Dragonball”

The Complain:ant alleged that the directors of the Company had not given any statement
pertaining to tt|1eir directorship in other companies as it can be seen from the form DIR-2. The
directors haveJ stated nothing about their interest in other entities. But upon verifying the facts
from the avai!|ab|e DIN details, it has been observed that they aredirectOrs in many other
companles Hence, they have deliberately concealed the information in order to hide their
|denttty it also came to their notice that the DiINs of the dlrectors are deactivated as per MCA
21 portaf The directors have not updated their KYC in order to hlde their true identity to the
authorities aT'\d general public, which resultantly makes _trackmg, difficult for the law

enforcement agencies. The subject company has been incofpoi'ated fer the purpose of either
_siphoning of funds or for conducting other unsolicited activities for deceiVing the innocent

public of India'a.

The relevant issues discussed in the Prima Facie Opinion dated 06" September 2022
formulated lLv the Director (Discipline) in the matter, in brief ‘are given below:

It was obsen!red that two more cohp!aints both dated 15.03.2022 were also filed by the same
Complainant Department against the Respondent With respect to the allegations related to the
entities nam%aty, M/s Feihong Technologies Private Limited (Ref no.PR/G/267/2022) and M/s
Dragonball Tech Private Limited (Ref no.PR/G/288/2022). Since the Complainant and the
Respondent were same in all the three complaints, all the three complaints were examined for
the purposejof clubbing in terms of Rule 5(4)(a) of the Chartered Accountants (Procedure of
lnvestigatioﬂs of Professional and Other Misconduct and Conduct of cases) Rules 2007. Upon
examination of the allegations contained in all the three complaints, it was decided to club the
second and; third complaint both dated 15th March, 2022 with the first complaint in terms of
aforesaid Rule 5(4)(a). Accordingly, the parties were informed about clubbing of the cases

vide letter/email dated 19th April, 2022.
© .
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3.2. In respect of ch'argelin case of ‘Nlfs Zhixiong Technologiee Private Limited’, it was noted
that the Respondent accepted that due to clerical mistake, the details of interest of directors
in other entities: could not be given in Form DIR-2. Further, on perusal of SPICe+ e-Form INC-
32, it is noted that no document was attached against the point no. 8 of the attachments to
SPiCe+ e-Form INC-32 which requires disclosure of interest of first director(s) in other entities.
Further, on perusal of data as available on MCA portal, it was noted that Director, Shri Pawan
Pandey (DIN ?8214351) was director in three companies at the time of incorporation.
Therefore, in view of above facts and admissions of the Respondent, the Respondent was

prima facne Gmlty of professional misconduct falling within the meaning of item (7) of Part | of
Seconc[ Schedule to the Chartered Accountants Act, 1949.

3.3. In respect of charge in case of ‘M/s Feihong Technologies Private Limited’, it was noted
_" that the Respondent accepted that due to clerical mistake, the details of interest of directors
i B i'n other entities could not be given in DIR-2. Further, on perusal of SPICe+ e-Form INC-32, it
‘ was noted that fho document was attached against the point no.8 of the attachments to SPICe+
e-Form INC-32 which requires disclosure of interest of first director(s) in other entities. Further,
on perusal of d;ata as available on MCA portal, it was noted that Director, Shri Pawan Kumar
Pandey (DIN 08214351) was director in three companies at the time of incorporation.
Therefore in wew of the above facts and admissions of the Respondent, the Respondent was

prima facie Gualty of professional misconduct falltng within the meaning of Item (7) of Part | of
Second Schedule to the Chartered Accountants Act, 1949.

34 In reseect of charge in case of ‘M/s Dragonball Tech Private Limited’, it was'noted that the
Respondent accepted that due to clerical mistake, the details of interest of directors in other
entities could net be given in Form DIR-2. Further, on perusal of SPICe+ e-Form INC-32, itis
noted that no document was attached against the point no.8 of the attachments to SPICe+ e-
Form INC-32 wthich requires disclosure of interest of first director(s) in other entities. Further,
on perusal of data as available on MCA portal, it was noted that Directors, Shri Pawan Kumar
Pandey (DIN 08|214351) was director in five companies at the fime of incorporation. However,
Shri Jai Prakash Pandey (DIN 08018298) does not appear to be having any interest on the
date of filing of incorporation form (i.e., 02.01 .2021). Therefore, in view of the above facts and
admissions-of the Respondent, the Respondent was prima facie Guilty of professional

misconduct falling within the meaning of ltem (7) of Part | of Second Schedule to the Chartered
Accountants Act, 1949.
1

3.5. Accordingly, the Director (Discipline) in his Prima Facie Opinion dated 06" September 2022
opined that the[Respondent was prima facie Guilty of Professional Misconduct falling within

®
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the meaning ofiltem (7) of Part | of Second Schedulé t'thé Chartered Accountants Act, 1949,

The said item c!;f the Schedule to the Act, states as under:

{tem (7) of ’Paft i of the Second Schedule:

"A Charterelad Accountant in practice shall be deemed to be guilty of professional
misconduct if he:

X | x X X X X

(7) does npt exercise due diligence or is grossly negligent in the conduct of his
professional duties’” o

. 36. The Prima Facie Opinion Formed by the Director (Discipline) was considered by the

Disciplinary Committee in its meeting held on 07" March “2023. The Committee on
consideration‘ of the same, concurred with the reasons given against the chairges and thus,
agreed with the Prima Facie Opinion of the Director (Discipline) that the Respondent is
GUILTY of P_irofessional Misconduct falling within the meéaning of ltem (7) of Part — | of the
Second Sch(?dule to the Chartered Accountants Act, 1949 and accordingly, decided to
proceed further under Chapter V of the Chartered Accountants (Procedure of Investigations

of Professional and Other Misconduct and Conduct of Cases) Rules, 2007.

Dates of ertten_S_Llrbmissionsl Pleadings by the Parties.

|

The relevant details of the filing of documents in the instant case by the parties are given

betow —
S. No. | ' Particulars - j ~ Dated
Datée of Complaint in Form ‘I’ filed by the Complainant 45" March 2022
2. Dat.e of Written Statement filed by the Respondent 25" May 2022
3 Datfe of Rejoinder filed by the Complainant ' o227 July 2022

| ‘
4. | Date of Prima Facie Opinion formed by Director (Discipline) 06™ September 2022

5. Wri;tten Submissions filed by the Respondent after PFO o8t May 2023

|
uEs. Written Submissions filed by the Complainant after PFO ) "~ Not filed

5. Written submissions filed by the Respondent: -
! : '

The Respo‘ndent vide letter dated 08" May 2023,inter-alia, made the submissions which are
@given as under: - 9 ‘
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The Companies were incorporated with 2 (two) Directors who were also the subscribers of the

Company, and the Companies are closely held Company therefore; without third-party interest
or stake being involved. '

That the proposed Directors have given their respective consent in terms of Section 152 of
the Companies Act, 2013 read with rule 8 of the Companies (Appointment and Qualification
of Directors) Riiies, 2014 to act as Directors in the proposed Company at the time of
incorporation of the Company in Form DIR-2 (Consent to act as the director of a Company).

That whatever is stated in the signed DIR-2 is the whole and sole responsibility of the proposed
Diregtor, not the Respondent. It is also pertinent to mention herein that whatever mistake, if
any, has been done in the signed DIR-2 shall be the whole and sole responsibility of the said
proposed Director who has given the said signed DIR-2.

Further, at Point No. 11 of the said signed DIR-2, the proposed Directors has provided nil
details regarding their interest in other entities.

The Respondent had always acted on the documents, papers and information including' the
signed DIR-2 (Consént Form), provided by the Directors to him. Therefore, the details-of
interest in othelr entities in the said signed DIR-2, which was inadvertently missed to be
mentioned due to clerical mistake, were the mistake of the said proposed Directors and not 6f
the Respondent since the said DIR-2 was not signed by the Respondent.

The Respondent had done everything with proper due diligence and care.

Submissions in respect of ‘Zhixiong Technologies Private Limited', ‘M/s Feihong Technologies
Private Limited’ and 'M/s Dragonball Tech Private Limited"- ‘

(a) At Point. No. 11 of the signed DIR-2 given by the proposed Directors the director had
given the following details: -

"11. No. of Companies in which | am already a Director and out of such companies the names
of the Companies in which | am a Managing Director chief Executive Officer, Whole time

-Direétor, Secretary, Chief Financial Oficer, Manager.”

(b). . .The nil.details.of the interest in other entities have been provided against the above
said Point No. 11 of the said signed DIR-2 sent to the Respondent.

(c) The affixation of the DSC by the Respondent at Spice+ is done ontly after the affixation
of DSC at Spice+ by the proposed Director. '
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d The en'gagement of the professional at the fime of incorporation of the Company is not
(d)

to audit the conhtents of the attachment provided by the proposed Directors.
|

(e)  Thus, whatever clerical mistake has been done, is at the end of the proposed Directors
only not the F:{espondent at all due to the fact the said signed DIR-2 (Consent to act as a
director of a Company) which is already attached in the SPICe+ e-Form INC 32 at Point No.
18 (optional altachment(s), (if any).

H The Respondent has no role in preparation of the said signed DIR-2 given by the

proposed~Directors.—- T T C e

|
Brief facts of the Proceedings:

Details of fhei hearing(s)/ meeting(s) fixed and held/ adjourned in the said matter are given as

under —

'Particulz;s_rs Date of Meeting(s) Stafus

1%t hearing -05% June 2023 Part heard and adjourned

2nd heari;ng 28 May 2024 - | Deferred due to paucity of time. E

3" hearing 03 June 2024 Hearing Concluded and Judgment Reserved
- 20" June 2024 Deferred due to paucity of time '
-- :, 15% July 2024' ‘ Deferred due to paucity of time-
— 207 July 2024 Deferred due to paudity of time

- 09" August 2024 | Decision taken

On the day c')f first hearing on 05" June 2023, the Committee noted that the Complainant was
present through Video conferencmg mode. Thereafter, he gave a declaratlon that there was
nobody prefsent except him from where he was appearing and that he would neither record
nor store the proceedings of the Committee in any form. The Respondent along-with his
Counsel were present in person(sj and appeared before the Commitiee.

Being the first hearing of the case, the Respondent was put on oath. Thereafter, the
l ‘enquired from the Respondent as to whether he was aware of the charges and
charges agalnst the Respondent were read out. On'the same the Respondent replied that he
was aware‘ofthe charges and pleaded ‘Not Guilty’ to the charges levelled against him. In view
of Rule 18](9) of the Chartered Accountants (Procedure of investigation of Professional and
Other Misc!onduct and Conduct of Cases) Rules, 2007, the Committee adjourned the case to

later date. :

Committee
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On the day of hearing on 28" May 2024, the Committee noted that in the captioned case, the
Respondent vide mail dated 27.05.2024 had sought adjournment on medical grounds.

Acceding to the above request of the Respondent, the Committee adjourned the captioned
case to a future date.

On the day of hearing on 03¢ June 2024, the Committee noted that the authorized
representative of the Complainant and the Respondent along with Counsel were present and

appeared before it. The Committee noted that the Respondent was put on oath on 05.06.2023.

Thereafter, the Committee asked the Counsel for the ‘Respondent to make submissions. The
Committee noted the submissions of the Counsel for the Respondent which, inter alia, are
given as under - |

Form DIR - 2 is the reésponsibility of the Director of the Company.

Respondent was not supposed to verify the conténts of Form DIR-2.

Respondent haé opened the attachments filed V\_rith Form DIR-2, which were complete and
legible as per requirements of said Form. '

Respondent was nol required to comment upbn correctness of the said Form DIR-2.

Thereafter, the Committee asked the authorized representative of the Complainant to make
submissions. The Committee noted the submissions of the authorized representative of the
Complainant that he would give his views/inputs separately in writing on whether there is any
specific requirement by professional for verification of Form DIR-2, or the role of professionai

is only to verify that the Form DIR - 2 has been duly filled in and signed and necessary
documents attached thereto.

Based on the documents and material available on record and after considering the oral and

written submissions made by both the paities, the Committee concluded the hearing in the
matter and judgment was reserved.

Thereafter, the Complainant Department vide email dated 14.06.2024, inter alia, submitted
the following -

That all the complaints have been filed before the Disciplinary Committee after due approval
from the competent authority. Further, alibi of the professional cannot be considered, as an
onus of truthfulness and correctness of form and its attachment lies with the certifying
professional. It is the statutory duty of the certifying professional to verify the correctness of

the form along with its attachment.
© | d
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The information in question could easilybe verified from the data available on MCA portal.

Hence, this office (Complainant) recommends suitable action against the professional.

|
On 20" June 2024, 15" July 2024 and 29" July 2024, the subject case was fixed for taking
decision in the'a matter. However, consideration was deferred by the Committee due to paucity

of time. |

. Thereafter, on 09" August 2024, the subject case was fixed for taking decision. After detailed

deliberations| and on consideration of the facts of the case, varicus documents on record as

well as oral qnd written submissions made by the parties and reply of the'CompIainant before
it, the Comm:ittee took decision on conduct of the Respondent.

Findings of fthe Committee: -

In the Vinstarlt case, the Respondehf had certified e-Form Spice+ INC-32 in respect of the
following three Companies: -

Name of hm;he Company Daie of certification by the
i ' Respondent

‘Mis Zhixit;aghg Technologies Private Limited 19" December 202'0.

M/s Feihq‘ﬁng Technologies Private Limited 23" December 2020

M/s Draglonball Tech Private Limited 12% January 2021

The commclin allegation against the Respornden't in respect of above three entities is related to'
the fact that the Directors had given wrong declaration in Form DIR 2 which was an annexure
ta SPiICe+ e-Form INC-32 certified by the Respondent wherein the Directors 'have abstained
from giving information regarding the number of directorships in other companies. The issue
to be determined here is regarding the extent of role of the certifying professional in verification
of the parti;culars given by the Director of the companies in Form DIR 2.

The Detail!s of diréctorship in other entities as declared by the individual Director in Spice+ e-
Form INC-32 are given hereunder: -

\
!
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Name of the |DIN of the | Name of the Company in | Number of entities i

in
Director  (first | Director which the Directors was | which the director has
subscriber cum appointed interest (as shown in e
director) SPICe+ e-Form INC 32)
Pawan  Kumar { 08214351 | M/s Zhixiong Technologies | O

Pandey Private Limited, M/s Feihong

Technologies Private Limited
and M/s Dragonball Tech
Private Limited

Shishir Kandir - | 08214350 | M/s Zhixiong Technologies | 0

‘Private Limited

Priya Mishra 08584699 | M/s Feihong Technologies | O
Private Limited

Jai Prakash | 09018298 | M/s Dragonball Tech Private | 0

Pandey Limited

The Committee noted the background of the case as well as oral and written submissions

made by the Complainant and the Respondent, documents/ material on record and gives its
findings as under: -

On perusal of Spice+ e-Form INC-32 .of all the three entities, the Committee noted that in Point
8(d) of the Form, i.e. Particulars of individual first subscriber(s) cum directors, it was mentioned
that the Director so appointed has no interest in other entities, and in DIR-2 also, the Directors
did not mention about their interest in other entities. Further, under Point (11) of Form DIR-2,
against the particulars, “No of companies in which | am already a director and out of such
companies the name of the Compani'es in which | am a Managing Director, Chief Executive

Officer, Whole time director, Secretary, Chief financial officer, Manaéef’, the Director has not
mentioned anything in his response.

The Committee noted that the Respondent while certifying the SPICe+ e-Form INC-32 of three
Companies had-given the declaration which stated as under: -

“I Rakesh Kumar, “Who is engaged in the formation of the company declare that |
have been duly engaged for the purpose of certification of this form. it is hereby
also certified that | have gone through the provisions of the Companies‘ Act, 2013
and rules thereunder for the subject matter of this form and matters incidental
éﬂereto and [ have verified the above particulars (including attachment(s}) from thﬁe/
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original/certified records maintainéd by the applicant which is subject matter of this
form ano;’ found them to be true, correct and complete and no information material

to this form has been suppressed”. | further certify that;

(i) the draftlmemorandum and articles of association have been drawn up in conformity

with the provisions of sections 4 and § and rules made thereunder,; and

i} all the rr!equirements of Companies Act, 2013 and the rules made thereunder relating
to registration of the company under section 7 of the Act and matters precedent or
incidential thereto have been complied with. The said records have been properly
prepared, signed by the required officers of the Company and maintained as per the
re!evam:‘ provisions of the Companies Act, 2013 and were found to be in order;

(iif) | have opened all the attachments to this form and have verified these to be as per
requirehents, complete and legible;

(iv) | further declare that | have personally visited the premises of the -propos'edr
registered office given in the form at the address mentioned herein above and
verified that the said proposed registered office of the company will be functioning
for the"business purposes of the company (wherever applicabfe in respect of the
proposed registered office has been given).

(v) itis understood that | shall be hable for action under Section 448 of the Compames
Act, 2013 for wrong certification, if any found at any stage.”

-The Commlttee noted that the argument advanced by the counsel for Respondent is that the
filling up of Form DIR 2 is the sole responsibility of the Dlrector of the Company and that the
limited rolel of the Respondent is to see that the Form DIR-2 is duly attached to the
incorporation Form and they are complete and legible; and that the certifying professional is
not requirec:i to comment upon the correctness of the contents as given by Director in Form
DIR 2. It was urged for the Respondent that the engagement of certifying professional is not
to audit the contents of Form DIR-2 given by the Directors. On the other-hand, the
Complalnant has submitted that the onus of truthfuiness and correctness of. mcorporatuon
Form as also its attachments lie with the certifying professional.

The Comn‘;iittee noted the submission of the Complainant that there are no rules or FAQs
which talk‘about the exact role of the certifying professional regarding verification of the’
contents of Form DIR 2. Perusal of the documentary evidence indicates that the contents in
Form DIR l2 is to be filled by the Directqr' of the Company.

The Committee observed that there is no requirement on the part of the Respondent to verify
énd certify‘ that the contents as given by Director in Form DIR 2 is correct. It is noteworthy th% _

i,
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|
the proposed Di‘rectors have given their consent to act as Directors in the proposed company
in Form DIR 2 which is in accordance with the provisions of Section 152(5) of the Companies

Act 2016 read }Ni’[h Rule 8 of the Companies (Appointment and Qualification of Directors)
Rules 2014.

Resultantly, in the absence of any Rules or FAQs prescribing the exact role of the Respondent
in regard to certification of Form DIR 2, it was viewed by the Committee that the role of the
Respondent at tEe time of certification of incorporation documents of the Company is to ensure
that the relevanf Form has been duly filled in and all the annexures mentioned therein are
enclosed and sa;me are legible and complete in all respects.

The Committee noted that the Respondent had certified that he had opened all the
attachments to 1this Form and had verified these to be as per requirements, complete and
legible. The Committee was of the view that the responsibility on declaration of interest in other
entities rests wiit'h Directors concerned, and the role of Respondent cannot be stretched to
verifying each and every detail as contained in attachments/declarations of Directors. The
Committee obsérved that contents in Form DIR — 2 has been signed by Direclors concerned
and the Responldent has only verified that all the relevant documents including attachments -
are annexed to |inc:orporation Forms of all three Companies. Further, the Committee was of

the view that the Respondent was not supposed to certify the declaration made by the
Directors of the Companies in Form DIR-2.

While érriving at its Findings, the Committee also observed that in the background of the
instant case the'[' Complainant Department informed that the Company was registered with
ROC, NCT of Delhi & Haryana by engaging dummy persons as subscribers to MOA &
Directors by furnishing forged documents with falsified addresses / signatures, Director
(dentification Nu!mber (DIN) to MCA.. Further, certain professionals in connivance with such
individuals/directors/subscriber to MOA assisted in incorporation and running of these
Companies forllllegallsusplcmus activities in violation of various laws by certifying e-
formsivarious reports etc. an MCA portal with false infarmation concealing the real identities
of such individua}ls. However, no evidence of the involvement of the Respondent to that effect
had been brought on record by the Complainant Department in the instant case. As such, the

role of the Respondent was limited to certification of e—Forfn SPICe+ INC-32 which has been
examined by the Committee.

Accordihgly, bas;ed on the documents/ material and information available on record and after
considering the oral and written submissions made by the parties, the Committee held that the
Respondent wasI "NOT GUILTY" of Professional Misconduct falling within the meaning of item

l
(7) of Part | of Second Schedule to the Chartered Accountants Act, 1949,
© "
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8. Conclusion; |

in view of the findings stated in above paras, vis-a-vis material on record, the Committee gives
its charge wise findings as under:

r Charges.! Findings
(as per PFO)

Para 2.1 to|2.3 Para7.1t0 7.12 as above | Not Guilty as per ltem (7) of Part | of the
as abov? Second Schedule.

Decision of the Committee

9. In view of fhe above observations, considering the oral and written submissions of the
Respondentf and material on record, the Committee held the Respondent NOT GUILTY of
Professionai Misconduct falling within the meaning of item (7) of Part-i of ‘Second Schedule to
the Chartered_‘ Accountgnts Act, 1949. | | |
Order

10. Accordinglly‘; in terms of Rule 19(2) of the Chartered Accountanté (Procedure of
| investigations of Professional and Other Misconduct and Conduct of Cases) Rules,

2007, the (;;‘,ommittee passes an Order for closure of this case agaihst the Respondent.

- Sdl- ,
(CA. RANJEET KUMAR AGARWAL)
PRESIDING OFFICER
. sd- o sde
(MS. DAKSHITA DAS, LRA.S.{RETD.}) (CA. MANGESH P KINARE)
GOVERNMENT NOMINEE MEMBER
‘ Sd/-

J' (CA. ABHAY CHHAJED)
| MEMBER
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